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QUESTION I 

A. The main problem for Shawn is that he hasn't served Charlotte with process. 

Accordingly, there is no possibility for traditional in-personam jurisdiction under 

Fed.R.Civ.P. 4(e), which allows service of process under the procedures of Rule 4 itself 

or under the law of the state where service is made. He can't serve Charlotte with 

process because he doesn't know who she is or where she is. 

What he's done is to assert jurisdiction by attaching the drone. This is permitted by 

Delaware law in an action for replevin, and the combination of Burnham and Pennoyer 

says that attachment of property at the beginning of an in-rem action constitutionally 

validates the power of the court over the property. Shaffer, however, says that 

attachment of property, even if it is done at the beginning of an action, is not enough 

constitutionally to give rise to in personam jurisdiction. So, at best, Sean might establish 

jurisdiction of the Illinois federal court over The Rotanovom. This is a close question, 

though, because replevin is not a completely pure in-rem action like quiet title, probate, 

or bankruptcy. It does not determine Sean's rights in The Rotanovom as against the 

whole world, only between him and Charlotte. But, this is not like the Harris v. Balk type 

of quasi in rem jurisdiction, either. Replevin only adjudicates the respective rights of the 

parties to a piece of property, and that seems far enough away from the quasi in rem 

circumstances of Shaffer to allow constitutional assertion of power over the drone under 

Burnham and Pennoyer. 

But he has two other problems: first, whether the constitutional notice requirements of 

Mullane and Greene have been satisfied, and, second, whether a federal court has 

affirmative authority to attach property in another judicial district. The electronic 

message displayed on the LCD display of the drone is pretty much equivalent to the 

notice that would be displayed when property is attached by the sheriff in a more 

conventional way –by putting some kind of sticker on personal property or posting a 

notice on real property. Anyone seeking to take possession of The Rotanovom would 
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see the notice, just like anyone seeking to take possession of an attached automobile 

would see the sheriff’s attachment notice. Pedigree matters, under Burnham, and the 

longstanding due-process adequacy of a traditional attachment notice should validate 

the constitutional adequacy of this one. 

What is likely fatal to Shaun’s attachment theory is that the federal rules that allow 

jurisdiction to be asserted by attaching assets do not allow attachment outside the 

judicial district where the court is located. Unlike Fed.R.Civ.P. 4(e), which allows 

personal service under the rules of the place where service is effected, Rule 4(n) only 

allows attachment of property located within the judicial district of the federal court. 

Rule 64 is no help either, because it, likewise, only appears to assert jurisdiction over 

property attached within the judicial district where the federal courts sits. 

If Sean had served Charlotte with process (the summons and complaint) in Maryland, 

jurisdictional would authorized by the Illinois arm statute, available to the federal court 

under Rule 4(k), she plainly has committed a tortious act within Illinois, which falls 

within the scope of the long-arm statute assertion of jurisdiction. And her assault on the 

drone in Illinois is a contact that gives rise to all of the three claims asserted by Sean. 

That easily satisfies the constitutional category of specific jurisdiction under 

International Shoe and World Wide Volkswagen. There is no problem with the five-factor 

Fair Play-and-Substantial-Justice test. It's no burden for Charlotte to come to Illinois to 

litigate; she came here to visit her sorority sister. Illinois obviously has an interest in 

adjudicating liability resulting from our attacks on personal property in Illinois. Sean 

could get meaningful relief against Charlotte in Illinois; if he gets a judgment here, he 

could enforce it wherever he finds her, under 28 U.S.C. § 1963. Virtually all of the 

evidence of what happened is in Illinois, so it would be efficient to litigate in Illinois. 

There is no indication that the law Illinois would apply is out of step with the other 49 

states. 

But all of this is only marginally relevant, because he did not serve the defendant with 

process. 

His chances of establishing personal jurisdiction over Charlotte are nil, and his 

prospects for establishing in rem jurisdiction over the drone are not good, unless he can 

find authority for a federal court to issue a writ of attachment outside its judicial 

district. 
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B. Sean probably can establish that the federal court has diversity jurisdiction, but is 

unlikely to be able to establish federal question jurisdiction. Section 1332 empowers 

federal courts to exercise subject matter jurisdiction over cases involving a plaintiff and 

a defendant from different states when the amount of controversy exceeds $75,000. I'm 

assuming that Sean is a citizen of Illinois. Charlotte lives in Maryland and therefore 

presumably as a citizen of Maryland. Even if Shawn is a citizen of some other state, the 

diverse-citizenship requirements of § 1332 is satisfied as long as he's not a citizen of 

Maryland, and there's no indication that he is.  

Satisfying the other requirement of section 1332 is less certain. The Rotaovom is only 

worth $20,000, But conversion is an intentional tort, the commission of which allows for 

punitive damages if the evidence warrants. The evidence of Charlotte’s extreme 

conduct almost certainly would warrant punitive damages, and justify getting punitive 

damages of a little more than double the compensatory damages for conversion of the 

drone. That  would get him over $75,000, so the odds of his establishing the 

jurisdictional amount are good, but only if he obtains personal jurisdiction over 

Charlotte by serving process on her. He hasn’t done that; he attached the drone. When 

only attachment jurisdiction exists for an in-rem action, the plaintiff may not recover 

more than the value of the thing attached. That is $20,000 and he’s out of luck on the 

jurisdictional amount—unless I can find some basis from further research for punitive 

or collateral damages in a replevin action.  

Federal question jurisdiction under section 1331, however, is a big problem. The Bonano 

case in the exam appendix case plainly holds that there is no private right of action for 

violation of the Federal Aviation Act or regulations promulgated under it. An 

expansive reading of Merrill Dow says no federal question jurisdiction because there is 

no federal private right of action. Even under the more flexible standard of Grable, he is 

in trouble. He does not need to establish a violation of the Federal Aviation Regulations 

in order to establish liability for conversion or replevin, and so deciding a federal issue 

cannot be said to be a central to deciding those claims. He has no claim for violation of 

the Federal Aviation Act and Federal Aviation Regulations because there's no private 

right of action, so no federal issue is central to deciding the case.  

His only hope is if there is some doubt in the Seventh Circuit as to whether there is a 

private right of action for violation of Federal aviation law, and I would have to do 

research on that issue. 
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C. Venue is definitely good in the state circuit court of what Wicomico County. The 

Maryland venue statute, § 6-201, says the venue is good wherever the defendant 

resides, and Charlotte resides at in Wicomico County.  

Section 1391 has nothing to do with this, because it governs venue in federal court. The 

question says Sean has filed in Maryland state court. 

D. Under Erie, federal courts must apply state law to diversity claims. If there were a 

federal claim, the federal court would be obligated to apply federal law to that claim, 

but the answer to sub question (B) concludes that there is no federal claim here. 

Under Erie, a federal court must apply the choice-of-law rule of the state in which it sits. 

If Shaun is still in federal court, the court must apply Illinois’s choice of law rule, which, 

I assume, is more or less traditional. Lex loci delicti (the law of the place of the wrong) – 

applies to torts. Conversion is a tort, and the conversion was definitely committed in 

Illinois, so Illinois law will apply to the conversion claim. Replevin adjudicates interests 

in property, and The Rotanovom is located in Delaware. The traditional choice of law 

rule of lex locus rei sitae for property would cause an Illinois court, and thus the federal 

court, to apply Delaware law to the replevin action.  

If this question involves Sean's suit in Maryland state court, the Maryland state court 

would apply its own choice of law rule. Assuming it is  traditional, the same result 

would obtain: Illinois law applies to the conversion; Delaware law applies to the 

replevin action. 

If the Illinois or Maryland choice of law rules were the more modern—the most 

significant contacts or governmental interest tests, there might be some argument that 

Illinois law should apply to both legal claims. 

QUESTION II 

A. Fed.R.Civ.P. 26(a)(1)(A)(i) requires us to disclose the names of people who may 

have discoverable information that support our claims. Rule 26(a)(1)(A)(ii) requires us 

to disclose documents within “possession, custody, or control” that may support our 

claims. Rule 26(a)(1)(A)(iii) requires us to provide a computation of damages and 

supporting documentation. Whatever insurance Debra may have would not “satisfy all 

or part of a possible judgment in the action.” That would only apply to liability 
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insurance carried by the defendant. So we have no disclosure obligations under Rule 

26(a)(1)(A) (iv).  

To decide what our obligations are under the other parts of the rule, we need to think 

about how we're going to prove our case – how we are going "to support our claims." 

Our claims are for negligent design and negligent manufacture.  We have to show that 

the defendant had a duty to Deborah; we have to establish the standard of care, we 

have to establish breach of the duty and the standard; we have to establish causation; 

and we have to establish damages.  

Some of this Debra can establish through her own testimony. She bought the Autostart 

system, thereby triggering a duty from Autostart to her. She can establish damages – 

the car was a total loss; she saw it with her own eyes. She can establish causation, by 

testifying that the her car caught on fire shortly after she had the Autostart system 

installed, which supports an inference that the Autostart system caused the fire. So we 

must put Deborah on the list under 26(a)(1)(A)(i). Otherwise her crucial testimony will 

be excluded at trial under Rule 37(c)(1). 

She also probably has documents within her “possession, custody, or control” that will 

help establish a claim, and we must disclose those. These would include the bill of sale 

for the Autostart system and any related credit-card charges; any descriptive 

information about safety features of the Autostart system, in advertising brochures or 

operating manuals she got and it still has; the bill of sale and any other documentation 

with respect to the automobile itself, showing its value; and any photographs of the 

automobile before and after the fire. All of those should go on her document disclosures 

under Rule 26(a)(1)(A)(ii).  

All of this, of course, will not be enough to establish breach of the duty of care for her 

negligence claim. Right now we can’t be sure how we are going to establish that. We 

have to do some discovery first. So it would be premature to list witnesses from 

Autostart. Once we do discovery and figure out whom, if anyone, from Autostart we 

want to call as witnesses, we will disclose them as part of our pre-trial disclosures 

under Rule 26(a)(3) and perhaps also supplement our 26(a)(1) disclosures. 

Also, she probably is going to retain experts, but she need not disclose expert witnesses 

until later under Rule 26(a)(2). Then she has to disclose their reports and the substance 



6 
 

of their expected testimony. She need not disclose the names of experts whom she 

merely consults, at all, pursuant to Rule 26(b)(4).  

She need not disclose documents not in her possession or under her control. So even 

though she will probably use Autostart documents at trial, she has to do discovery to 

find out what they are, and they won’t be in her possession unless Autostart provides 

them to her. 

Also, she need not disclose anything about the heating pad she bought from Wall-

Orange, because that aspect of the case will not help her establish her claim; it will be 

harmful. And, of course, if I write up a memorandum of our initial meeting, that will be 

work product, exempt from disclosure under Rule 26(b)(3). 

B. We don't need to worry about the Rule 11 motion. It's deficient procedurally in two 

respects. First of all, it's combined with another motion, in violation of Rule 11(c)(2). 

Second, it was filed before we were given a chance to amend or withdraw whatever 

filing (presumably our complaint) it attacks, in violation of other parts of Rule 11(c)(2). 

It is thus premature. We should move to deny the Rule 11 motion on those grounds; we 

don’t need to address the merits of our Rule 11 duties.  

There's no problem including the Rule 12(b)(6) defense in the answer; that is specifically 

allowed by Rule 12(b): an answer is the paradigmatic “responsive pleading.” Nor 

would there be any problem if a separate 12(b)(6) motion were filed after the answer. 

Almost all defenses are waived if they are not asserted either in a pre-answer motion or 

in the answer itself, but the waiver provisions of Rule 12(h) do not apply to 12(b)(6) 

defenses, which may be asserted at any time.  

On the merits of the 12(b)(6) defense, we're in good shape. The quoted language plainly 

pleads negligence, and complaints must not be dismissed under 12(b)(6) if evidence 

may be uncovered that support the facts asserted. See Conley v. Gibson. 

C. Fed.R.Civ.P. 8 establishes a notice pleading standard for federal court. The 

quoted language constitutes a "short and plain statement" of the claim for relief 

“showing that [Debra] is entitled to relief. It's pretty close to Civil Form 11, appended to 

the Federal Rules of Civil Procedure. It alleges the legal theory – negligence; it gives 

information about how the plaintiff was harmed; and it gives date and place, just like 

Form 11. So it satisfies the requirements of Rule 8(a)(2). 
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The question explicitly says that subject matter jurisdiction is alleged and that money 

damages are demanded as relief. Thus the requirements of Rule 8(a)(1) and (3) are also 

satisfied.  

The only conceivable deficiency is with respect to Rule 10. The question does not make 

it explicit that there was a caption, a docket number, a title, or that the paragraphs were 

numbered. That may be implicit, but if those requirements have not been satisfied, we 

need to fix that through amendment. An answer has been filed, so we may not be 

within the safe harbor for unilateral amendment under Rule 15(a)(1)(A) (21 days after 

service of our complaint), but as long as no more than 21 days have passed since we 

were served with the answer, we still are in the safe harbor of Rule 15(a)(1)(B).  

If more than 21 days have passed since we were served with the answer, we can amend 

only with agreement by the defendant or by leave of court, but under the liberal 

amendment standards of Rule 15, it is inconceivable that the court would not allow us 

to amend to add paragraph numbers, caption, title, and docket number. There is no 

way that these amendments would prejudice the other side, which is the standard 

under Rule 15’s “freely give leave when justice so requires.”  

D. My Rule 34 Request for Production would have a caption, definitions, and be explicit 

as to where documents or things must to be produced or when and where we want to 

conduct inspections. 

The substantive things we would demand be produced include:  

1. All documents, including the contents of electronic files, related to the design of 

the Autostart system  

2. Any engineering drawings, flowcharts, and calculations relating to the Autostart 

system  

3. Any descriptions and results of tests of the Autostart system, specifically 

including tests of its seat temperature sensors and safety mechanisms to avoid 

causing a fire  

4. The names and contact information of all present and past employees or contract 

personnel who participated in the design of the Autostart system, specifically 

including its temperature-failsafe subsystems  
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5. All communications from or to Autostart employees or contractors relating to the 

Autostart system, specifically including emails, voicemail recordings, internal or 

external web or blog postings, and text messages  

6. All third-party studies consulted by Autostart employees or contractors in 

connection with the design of the Autostart system and it safety mechanisms  

7. The content of all claims made against Autostart by customers or third parties 

relating to the operation of the Autostart system  

8. The contents of any communication by a federal, state, or local governmental 

agency with respect to the design, operation, or safety of the Autostart system 

9. Details on any litigation against Autostart involving Autostart safety subsystems  

10. A detailed organization chart for Autostart, specifically including the details of 

its engineering design, manufacturing, quality-assurance, safety, and risk-

management organizational components.  

11. All documents describing the details of the manufacturing and installation 

processes for the Autostart system, especially including its safety subsystems. 

12. All information described in paragraphs 1-11 relating to manufacturing and 

installation of the Autostart system. 


